














©

Included in this report are examples of various types of investigations and reviews conducted
by Ombudsman Division staff.

Cases of Interest
Individual Complaint Investigations

Responding to complaints from individuals is one of the key functions of the Ombudsman
Division. Once we receive a complaint, we work with the individual making the complaint and
with government to gain a thorough understanding of the situation. Whatever the complaint,
we investigate independently and impartially without advocating for either the individual or
government.

The nature of the complaints we receive varies widely. They can be about any provincial
government department, board, commission, agency, Crown corporation, or municipal
government. Most complaints, however, do have one feature in common. They are usually
about an action or decision of government that a person believes was unfair.

In this report, we highlight complaints about medical care at the Headingly Correctional Centre
and the Grace Hospital, the unauthorized removal of furniture by the Manitoba Housing
Authority, the refusal of Manitoba Infrastructure and Transportation to compensate a
landowner for its removal of trees on his property, and about Manitoba Public Insurance's
assessment of liability for a participant in its High School Driver Education Program.

Emergency medical care

An individual raised concerns with our office regarding the process involved in obtaining
medical treatment, first at Headingley Correctional Centre (HCC) and then at the Grace
Hospital. The individual experienced stomach pain, dizziness and nauseau, and his condition
rapidly deteriorated due to a severe infection that affected his pancreas and kidneys. He
advised us that the HCC did not promptly provide him with an escort to the hospital and as a
result he suffered long-term medical complications. The individual also expressed concern
regarding the triage process after his arrival at the Grace Hospital. While our office was without
grounds to make a formal recommendation on his behalf to HCC and the Grace Hospital, during
the course of our investigation into his complaint we identified specific areas requiring
administrative improvement.

HCC has approximately 700 inmates in its care at any given time and inmates are typically
permitted out of their cells between the hours of 7:00 a.m. to 11:00 p.m. daily. When the
individual’s medical condition began to deteriorate, there were no nurses on duty at HCC to
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conduct an assessment to determine the type of intervention necessary, as nurses are on duty
at the HCC from 8:00 a.m. to 8:00 p.m. daily. We were advised that it is the intent of the HCC to
extend the hours that nurses are available at the centre to 11:00 p.m. daily once the Medical
Unit is fully staffed.

HCC also transported the individual to the Grace Hospital in a van. We suggested that it may
have been preferable had the HCC utilized ambulance service when it was evident the
individual required hospitalization and his condition had worsened to the extent that he was no
longer ambulatory.

This particular case also highlights the importance for correctional staff to complete accurate
and detailed incident reports. The reports that we examined during the course of our review
appeared to lack the detail necessary to sufficiently clarify the chain of events that occurred.
Further, important details that were shared with our office during staff interviews were not
included in the reports on the HCC’s information database. Incidents of this nature should be
appropriately documented.

As a result of this complaint, the Grace Hospital conducted an internal review of the incident
pertaining to the care that the individual received. We were advised that the Medical Manager
of the Emergency Department concluded that although the individual was triaged as Level 4
(Less Urgent), it would have been more appropriate had he been triaged as a Level 3 (Urgent). It
is our understanding that the Grace Hospital has interviewed the involved personnel and
continues to make strides to improve its communication with patients, families and other
stakeholders.

Missing chair

An individual living in a Manitoba Housing Authority (MHA) suite received a gift of a new
leather chair purchased by his daughter. He authorized MHA staff to enter his suite and remove
the old chair in order to make room for the new one. The old chair was removed, and the new
one was in place. A short time later, however, the individual returned home to find his new
chair missing. He contacted the MHA property manager who informed him that the chair was
removed as authorized. The individual explained that two chairs had been removed — the old
one as arranged, and the new one while he was not at home. The property manager would not
accept fault for the removal of his new chair. The individual contacted our office for assistance.

We contacted MHA for more information. MHA determined that the authorization to remove
the chair was inadvertently provided to two staff persons, both of whom removed a chair. MHA
agreed to meet with the individual, and asked that the individual provide a receipt for the chair.
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His daughter was able to provide a receipt. The individual was reimbursed the purchase price of
the new chair.

Removal of trees

An individual owned 20 acres of land with 300 feet of frontage along a Provincial Road. Six
years ago, the individual planted 50 golden willow trees as a shelter belt, 12 feet within his
property line. The individual returned from vacation to discover that all 50 trees had been cut
down by a contractor employed by Manitoba Infrastructure and Transportation. The
department had not provided written notice or reasons for the removal of the trees.

The individual sought compensation from the department, but the department refused on the
basis that the individual did not have a permit for the trees as required by subsection 14(3) of
The Highways and Transportation Act, at the time of the loss. Subsection 14(3) states, “except
as may be authorized by a permit issued by the minister, no person shall plant or place, or cause
to be planted or placed, any tree, shrub or hedge upon or within 50 feet of a departmental road
outside a city, town, village or unincorporated village district.” After the trees had been
removed , but prior to the denial of his claim for compensation, the individual applied for a
permit to plant trees in the same location as the trees that had been cut. A permit was granted.

The individual complained to our office. At the time he initially planted the trees, he explained
that he was not aware that a permit was required. He expressed the opinion that his trees did
not in any way create a hazard to traffic or obstruct the view of the roadway. The fact that the
department issued a permit to plant new trees in the same location appeared to indicate that
the department also had no concerns with the placement of the trees.

After we contacted the department, the department reviewed the situation and concluded that
it had not followed its usual administrative processes for removing unauthorized structures,
including trees, along departmental roads. The department made the decision to compensate
the individual for the removal of the trees.

Manitoba Public Insurance's High School Driver Education Program

A father complained about Manitoba Public Insurance (MPI) and its assessment of liability is his
daughter's motor vehicle accident; an accident that occurred in less-than-ideal winter driving
conditions while she was participating in MPI's High School Driver Education Program. The
father explained that he had reservations about his daughter participating in the driving lesson
due to the weather conditions, but the lesson proceeded as scheduled. He felt that his daughter
should not be 100% liable for the accident that resulted.
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While we did not make any recommendations to MPI on the complainant's behalf, we made
further inquiries with MPI regarding its in-car lesson cancellation policy as it relates to
safety/unsafe road and weather conditions. MPI's cancellation policy indicates that 24-hour
notice to instructors is required to cancel an in-car lesson, but in extenuating circumstances, for
example, illness or safety concerns, the requirement for 24-hour notice could be waived. If a
parent was concerned about their child's safety due to poor weather conditions, an in-car
driving lesson could be cancelled with less than 24-hour notice.

During the investigation of the individual complaint, MPI explained that its cancellation policy is
verbally explained to parents at the Driver Education Program's parent meetings. Our office
suggested that written information about the policy could benefit program participants. In
response to our suggestion, MPI readily agreed to include information about its in-car
cancellation policy as it relates to safety/unsafe road conditions in the information package it
provides to program participants and their parents or guardians.

"Ombudsman’s Own Initiative" Investigations

In some cases, in the course of investigating an individual complaint, we may identify areas of
concern that could benefit from further review. These situations often result in an investigation
by the “Ombudsman’s Own Initiative” (OOIl). As a result of OOl investigations, sometimes
recommendations are made that result in changes to policies or programs that will benefit all
individuals who participate or are affected by the policies and programs.

In this report, we highlight two OOI cases, including investigations into the discharge process in
Burntwood Regional Health Authority and limitations on recreation at Winnipeg Remand
Centre.

Discharge Process in Burntwood Regional Health Authority

After investigating an individual complaint about patients who were discharged from the
Thompson General Hospital to the Acquired Brain Injury Program (ABIP) residence in response
to concerns about the patients’ ability to manage on their own without appropriate supports,
our office began an OOl investigation to review the discharge process in the Burntwood
Regional Health Authority (BRHA). As a result of our investigation, the BRHA committed to:

e Consult with the Office of the Vulnerable Persons’ Commissioner to develop an
informational session on the subject of vulnerable persons’ living with a mental
disability to offer to ABIP staff.

e Develop a policy to ensure vulnerable and high needs clients are connected with the
appropriate community supports prior to discharge.
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e Develop policy and procedure whereby ABIP will notify senior management of those
cases where individuals are denied access to the five bed ABI residence.

e Develop a review process for those situations where clients of the ABIP are criminally
charged by their healthcare providers.

e Ensure that summaries are completed for all future case conferences and retained on
the patient file for future reference. This will augment the care plans that are currently
prepared for patients of the BRHA.

e Conduct an internal review of the ABIP admission criteria to ensure the five bed unit is
being utilized to its fullest potential.

Limited recreation and fresh air for segregated inmate population

The Winnipeg Remand Centre (WRC) could not provide adequate levels of recreation and fresh
air to segregated inmates in custody due to physical plant limitations. The WRC has one central
open area and gym to meet the needs of approximately 400 inmates, a number that exceeds
the rated bed capacity of the facility. Our office raised concern with Adult Corrections regarding
its inability to provide the basic care necessary for inmates in segregation.

The WRC acknowledged this concern and wrote in part: “From a human rights perspective, we
are currently unable to meet basic requirements of fresh air and exercise for our segregated
inmate population. The Division Segregation order defines basic rights as including ‘food,
hygiene, exercise, medical and spiritual care’ at best given an equitable recreation rotation,
inmates in segregation are receiving recreation once every second week.”

Adult Corrections further reviewed this situation and the WRC submitted capital project
proposals to remedy the situation. On September 1, 2009, we were notified that renovations to
the open area and gym would begin in the fall. Renovations are now underway, and should be
completed in 2010.

Systemic Investigations

Systemic investigations are comprehensive reviews of government programs and services.
Often such complaints arise because there appears to be a gap between administrative policies
and procedures put in place by governments to achieve certain goals, and the actual outcomes
that occur. The purpose of systemic investigations is to achieve administrative improvement
that results in better government programs and services for all citizens.

Systemic investigations may arise through multiple individual complaints that are received
about the same issue, or arise through an OOl investigation. In the case highlighted in this
report, a group of non-governmental organizations whose clients include large numbers of
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Employment and Income Assistance recipients expressed numerous concerns about the
province’s EIA Program. We also provide an update on our Child Welfare Review.

Employment and Income Assistance Program

In August 2008, twelve non-governmental organizations wrote to the Manitoba Ombudsman to
request a review of Manitoba's Employment and Income Assistance (EIA) program - a program
that provides income assistance to Manitobans in need, and helps Manitobans regain their
financial independence by assisting them to make the transition from income assistance to
work. Their letter of complaint stated, in part:

On behalf of the social service agencies listed below, we would like to file a systemic complaint
regarding the way in which the mandate, administrative policies and regulations and
procedures are implemented by the staff of the Manitoba Employment and Income Assistance
Program (EIA). As a group we feel it was important to register our concerns and seek your
intervention, as we have discovered that many of us have experienced the same difficulties. The
result of this common experience is that many EIA recipients we assist have been negatively
impacted and we feel a review of how this program functions is necessary.

The complaint specifically identified concerns with how the program communicates with
applicants and participants, the right to apply for assistance, the definitions of "disability" and
"basic needs", the disability assessment process, the program's policies and practices on
common-law relationships, the use of discretion in decision making, and many other aspects of
the program.

Over the course of approximately thirteen months, a team of six Manitoba Ombudsman staff
conducted an investigation into the EIA complaint. The investigation included a review of
relevant legislation and regulations, annual reports, publications prepared for program
participants, departmental policies available to the public, and operational directives provided
to program staff. In addition to reviewing program documentation, interviews were conducted
with representatives of the complainant organizations and staff of both governmental and non-
governmental collateral organizations to obtain their views on the administration of the EIA
program. Interviews were also conducted with over 125 representative program staff at all
levels in every EIA office in Manitoba.

Investigation of the EIA complaint concluded in 2009 and found many areas where
administrative improvements could be made. A report outlining our investigative findings and
recommendations will be published in 2010.
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Child Welfare Review Update

In our second report submitted to those responsible for the governance of the child welfare
system, we commented on the progress to March 31, 2009 towards the implementation of the
over 100 recommendations in Strengthen the Commitment designed to improve the
administration of the child welfare system in Manitoba.

All the recommendations were accepted by the Province. Upon accepting the report, the
Minister of Family Services and Housing announced that ... public accountability for the action
on the recommendations will be enhanced with report cards on action taken to be released
by...the ombudsman on the review of the child welfare system for the fiscal years 2007/08 and
2008/09.

A copy of the Strengthen the Commitment report and the 2007/08 and 2008/09 Progress
Reports can be found on our website at www.ombudsman.mb.ca.

We limited the focus of our 2008/09 progress report to the following ten areas:

e The Child Welfare Secretariat (now the Standing Committee Office);
e Child Death Reviews;

e Transfer of Responsibility for Protection Hearings;

e Use of Voluntary Placement Agreements;

e Foundational Standards/Protocols/Directives;

e Standardized Risk Assessment;

e Child and Family Services Information System (CFSIS);

e Authority Determination Protocol (ADP);

e Designated Intake Agencies (DIAs); and

e All Nations Coordinated Response Network (ANCR).

Some foundational issues identified in our 2006 report have not yet been completely resolved
and implemented throughout the system for a variety of reasons. There are also some areas
that appear to be moving more slowly than we had anticipated.

We reiterate that it is essential that staffing in the child welfare system be stabilized.
Vacant positions throughout the system need to be filled as soon as possible with
permanent staff rather than with staff who are in temporary or term positions,
secondments or in acting status appointments. This stability is required to ensure that
there is consistency and continuity in front line service delivery as well as in
foundational policy work, both of which are critical to the child welfare system. Only
with a full staff complement and a strong foundation will improvements and



http://www.ombudsman.mb.ca/�

©

enhancements to child welfare service delivery be achieved in a way that is responsive
to the needs of the system.

We will continue to review the child welfare system in conjunction with our monitoring of the
implementation of recommendations made by the Children's Advocate in child death review
special investigation reports. Our annual report will contain a section on this responsibility each
year.

Public Interest Disclosure Act Investigations

This is the second full year of experience with The Public Interest Disclosure (Whistleblower
Protection) Act for our office, government and the public. Although there have been few
investigations to date, numerous inquiries from the public have served to highlight issues and
guestions arising from this new legislation. These questions often lead us to explain the process
that we follow after a disclosure is received.

After we receive a disclosure, we must first determine if the Act gives us jurisdiction over the
alleged wrongdoer. The entities to which PIDA applies are:
e all provincial government departments and all agencies set out in The Financial
Administration Act;
e all universities and colleges;
e all personal care homes; and
e all organizations providing residential and vocational services to person with mental
disabilities where the organization receives 50% or more of its operation funding from
the provincial government.

Secondly, we must determine if the disclosure received discloses a “wrongdoing” as defined
under the Act. Generally a wrongdoing is something that would:

e be an offence under a provincial or federal statute;

e be gross mismanagement; or

e create danger to the safety or health of the public.

Thirdly, we must determine if an investigation is required. Subsection 21 of the Act sets out a
number of circumstances where the Ombudsman is not required to investigate, including
circumstances where:
e the disclosure could be more appropriately dealt with under another act;
e the disclosure is frivolous, vexatious, is not made in good faith, or does not deal with
sufficiently serious subject matter;
e so much time has elapsed that investigating would not serve a useful purpose;
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e the disclosure is about a matter that results from a balanced and informed decision-
making process; or

e the disclosure could more appropriately be dealt with under a collective agreement or
employment agreement.

This last point is consistent with our practice to not investigate labour relations matters.
Deciding whether a matter is a labour relations issue is not complex, and can often be done at
the intake stage.

Other circumstances where investigation is not required are more complicated, such as a
determination about whether the matter disclosed results from a balanced and informed
decision-making process regarding a public policy or operational issue. In our view, this creates
a high threshold test, reflective of the Legislature's intent as set out in the purpose of the Act,
namely to facilitate the disclosure and investigation of significant and serious matters. This
provision clearly precludes an investigation about a decision where there is dispute between
the decision-making entity and an employee about the decision.

To determine if the subject matter of the disclosure could more appropriately be dealt with,
initially or completely, according to a procedure provided for under another Act, we must
consider the expertise and experience of other bodies that have jurisdiction to determine the
issue.

All of these issues have arisen as a result of complaints to our office in 2009. Our intake services
team received 12 inquiries about the Act in 2009. In all of these cases, information was
provided, and no further investigation was necessary. One investigation related to a disclosure
about a government agency received in 2008 remains pending.

In 2009, we completed investigations into two disclosures of wrongdoing received in 2008
relating to the same healthcare facility. While both disclosures pertained to the same division of
the facility, they were from two different individuals with slightly different perspectives on the
situation based on their work responsibilities within that sector.

Our investigation of the disclosures did not find that there had been gross mismanagement as
alleged. Concerns expressed indicated a lack of effective controls over certain practices in one
particular operational sector of the facility, as well as concerns with the management of that
area. After reviewing the disclosures, our office requested information from the facility and had
discussions with representatives of the facility. Once the concerns had been brought to the
attention of the chief operating officer, it was not necessary for the Ombudsman to make
recommendations for corrective measures; the facility itself had assessed the situation and
implemented new policies to prevent the occurrences which had given rise to the disclosures.
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The Ombudsman was satisfied that the facility had considered the disclosures and acted
appropriately to institute measures to resolve the concerns that had been raised with our
office.

Other Activities and Issues

Inquest Reporting

Under The Fatality Inquiries Act, the Chief Medical Examiner may direct that an inquest,
presided over by a provincial judge, be held into the death of a person. Following the inquest,
the judge submits a report and may recommend changes in the programs, policies and
practices of government that, in his or her opinion, would reduce the likelihood of a death in
similar circumstances.

After an inquest report is received, Ombudsman staff contact each department or agency of
government or a municipality to which a recommendation is directed to determine what action
it is taking. After a satisfactory response to all recommendations has been received, a letter is
sent to the Chief Judge of the Provincial Court advising of those responses.

Inquest reports are published on the Manitoba Courts website. An Inquest Reporting Table on
the Manitoba Ombudsman website provides information about the deceased (name, date,
place and cause of death whether the deceased was adult or child); date of the inquest report;
a list of recommendations; the provincial department or agency, or municipality, to which the
recommendations were directed; and the status of the response to the recommendations. The
table has links to the full-text of the Inquest Report and the Ombudsman’s closing letter to the
Chief Judge, detailing the response to each recommendation.

In 2009, five inquest reports with recommendations were received by our office for follow-up,
and one of those cases was completed. Four additional cases that had been received in
previous years were also completed.

Child Death Reviews

On September 15, 2008, Bill 11, The Children’s Advocate’s Enhanced Mandate Act, was
proclaimed. This legislation transferred the responsibilities for conducting Section 10 reviews
from the Chief Medical Examiner to the Children’s Advocate. The Section 10 reviews are now
referred to as Child Death Review Special Investigations.

The Office of the Children's Advocate has responsibility for conducting comprehensive reviews
of the deaths of children and makes recommendations she finds necessary to the child welfare
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system and publicly funded social services, mental health, or addictions treatment services that
were provided to the child, or in the opinion of the Children’s Advocate should have been
provided. Expanding the scope of the reviews to include collateral agencies permits
recommendations to be made to all systems that have, or should have, provided services to the
child, rather than being solely focused on the child welfare system.

With the change to the legislation, the Children’s Advocate now also forwards her
recommendations to the Ombudsman. As with inquest reporting, we monitor the
implementation of those recommendations. The new structure assures the public that
monitoring of the implementation of recommendations is truly independent, impartial and
external to the child welfare system and to government.

The Child Protection Branch has committed to provide our office, on a semi-annual basis,
system-wide reports on government’s progress in implementing all recommendations arising
from Child Death Review Special Investigations. In this way, the outcomes of the review process
will be transparent and public accountability will be strengthened.

As of December 31, 2009, we received 21 Child Death Review Special Investigations reports
from the Children’s Advocate.

The Office of the Children's Advocate received notification of 182 child deaths in 2009, and
determined that 68 special investigation reports require completion. Together with 14 cases
where the death of the child occurred after September 15, 2008 (the date the new legislation
came into effect) there are 82 child death reviews in total that require completion. The office
also needs to complete 88 child death reviews in cases where the death of the child occurred
prior to September 15, 2008.

Appreciative Inquiry

In our ongoing review of the Child Welfare System we were interested in hearing from young
people who are affected by it. A question that is not often asked of them is what is working
well for them in the system. We undertook a study to find this out by interviewing young
people between the ages of 14 and 21 who were in foster care, or had recently been in foster
care. The study was conducted as part of our follow-up to the Strengthen the Commitment
review of the child welfare system and was conducted using “appreciative inquiry”.

A graduate student from the University of Manitoba Social Work program researched the
appreciative inquiry model, designed and conducted the interviews, and wrote the report. The
report provides information about the interviews and makes recommendations about what
works well that can be replicated for the benefit of youth in care. It is our understanding that
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most of the young people found this experience quite interesting and enjoyed the chance to tell
their stories to an interested listener.

We believe that the positive information contained in the report will provide useful information
to service providers in the system, and foster parents in particular, about what young people
believe some of the best practices might be for welcoming them into foster homes in a way
that assures that they will feel wanted and valued.

A copy of the report produced from this study, In Their Own Words: An Appreciative Inquiry into
the Experiences of Youth in Foster Care, is included on the CD version of this annual report and
also is available on our website at www.ombudsman.mb.ca.

Update on Licensing and Enforcement Practices of Water Stewardship

In 2008 our office released its Report on the Licensing and Enforcement Practices of Manitoba
Water Stewardship, containing fifteen recommendations intended to address long standing
concerns identified by individuals, municipalities and conservation districts. Manitoba Water
Stewardship accepted all of the recommendations. With the understanding that implementing
our recommendations would require planning and action in the long-term, we undertook to
follow-up with the department to ensure the appropriate action was being taken. In 2009 we
asked the department for a status report on the activities they had undertaken to give effect to
our recommendations.

Our initial investigation had disclosed that unlicensed drainage was often undertaken under the
guise of "maintenance" of existing drains. Although The Water Rights Act (the Act) did not
distinguish new works from maintenance, the department had adopted a practice of exempting
drain maintenance. This practice had become a source of confusion and contention between
landowners and made it difficult to enforce the provisions of the Act when disputes arose. We
recommended that the department consider an amendment to The Water Rights Act to create
a distinction between the creation of new water control works, and maintenance or minor
works; and include a clear definition of "maintenance”. We also recommended that the
department consider an amendment to The Water Rights Regulation to create an expedited
application process when appropriate for licensing maintenance and minor works.

The department advised us that drain maintenance is no longer exempt from licensing
requirements under the Act, and that they have adopted a policy and procedure for expedited
authorization of minor water control works. Officers may grant authorization if works are
minor, according to a definition established in policy, and unlikely to cause impacts. The
definition of minor water control works is included in the policy document, application form
and licence form. A legislative amendment was not required as new application and licence
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forms and policy for expedited authorization of minor water control works were approved by
the minister. We believe that the department has taken the action necessary to give effect to
these recommendations.

Because of concerns about inconsistent or inadequate enforcement in response to complaints
about illegal drainage we recommended that the department develop a policy to be
consistently applied to take enforcement action when illegal drainage is occurring. The
department confirmed that such a policy was finalized and approved in 2009 following
extensive consultation with stakeholders, including representatives from conservation districts,
municipalities, agricultural producers and environmental agencies. The intention of the policy is
to provide a consistent approach to enforcement province-wide. The policy has been reviewed
with all Water Resource Officers and is being considered for addition to the Manitoba Water
Stewardship website.

Adding this policy to the department's website would be consistent with another of our
recommendations, that the department develop a clear public policy on enforcement and
communicate it to municipalities, conservation districts and the general public. In response to
that recommendation, the department advised that its efforts are ongoing and include
presentations to municipalities, conservation districts, producer groups and staff from other
departments. As well, the department has had display/information booths at events such as Ag
Days, and at some meetings of both the Manitoba Conservation Districts Association and the
Association of Manitoba Municipalities. Advertisements, letters, presentations, news releases,
and the department's website have all been utilized to inform the public of program changes.

Our 2008 report made a number of recommendations designed to enhance the department's
enforcement powers to address the concern that penalties for breaching the Act were
insufficient to act as a deterrent to draining water without a licence. The department advised
that it has implemented set fines under The Summary Convictions Act, ranging up to $2500 per
offense using a Common Offence Notice. Each day an offence continues is a new offence under
the Act, so that total fine levels can be a substantial deterrent. The department will continue to
monitor the effectiveness of existing fine levels.

One of the most significant issues facing the department as it moved forward was an existing
backlog in licensing and enforcement. We recommended that the department develop a
concrete and detailed work plan outlining how new resources will be allocated to deal with the
existing backlog, while also addressing new applications and enforcement concerns.

In their status report the department advised that a reduction of the licensing backlog is the
highest priority for the immediate future and some progress has been made in this respect. A
plan for addressing the backlog is in place and progress is being monitored against that plan.
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In reviewing the department's status report we noted that their ability to reduce the backlog
has been affected by a number of factors beyond their control. We were advised that in the
last fiscal year, the licence application rate increased to almost equal the number of licences
produced. Licensing and enforcement are in a period of change that involves a learning curve
for both departmental staff and the public, particularly around changes such as the new
provisions for approving maintenance and minor works and in light of increased enforcement
activities generally.

Despite the additional work necessitated by the significant changes occurring, progress has
been made in addressing the backlog. Water Resource Officers have set targets for licence,
complaint and compliance check files to complete. In the fiscal year 2008/09 there was a net
reduction in the licence application backlog from 2289 to 1762, representing a reduction of
23%. We will continue to ask for status reports on the department's efforts to further reduce
and ultimately eliminate the backlog.

There are two further areas we will continue to monitor in the upcoming year - the
department's ongoing efforts to work more closely with conservation districts and the
development of a proposed "environmentally friendly" drainage manual.

The department reported some progress in its efforts to work more closely with conservation
districts, pending the development of approved watershed management plans that could serve
as the basis for entering into formal licensing partnerships. In the upcoming year we will
canvass conservation districts to ascertain their views on the extent to which the evolving
relationship with the department is working to enhance local input into licensing decisions.

Finally, to address a broader environmental issue we recommended that the department
complete and publish its proposed “environmentally friendly” drainage manual as a priority.
Despite the fact that funding for the manual had been approved in 2007, and we were told it
would be completed in 2008, it has not been completed. We are now advised that it is expected
to be finalized in 2010. We will follow-up with the department in 2010 to determine the status
of this manual.

High Risk/High Needs Inmates

Our office continues to have significant concern regarding the incarceration of high risk/high
needs individuals who are unable to meet the conditions of bail because the systems they rely
upon cannot find suitable community placements. Many people living with a mental illness or
mental disability who have been charged with an offence are experiencing lengthy periods of
incarceration. Based on our continued interactions with the criminal justice system, we
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acknowledge there continues to be challenges in the development of placements so these
individuals can obtain bail and be released from custody within more reasonable time frames.

In its 2008/09 annual report, the Office of the Correctional Investigator (for inmates in federal
facilities) reported that "at admission, 11% of federal offenders have a significant mental health
diagnosis and over 20% are taking a prescribed medication for a psychiatric condition". The
report also noted that "female offenders are twice as likely as male offenders to have a mental
health diagnosis at admission —over 30% of female offenders had previously been hospitalized
for psychiatric reasons." While similar statistics are not available for provincial correctional
centres, the Corrections Division of Manitoba Justice reported to us that it is undertaking a
"mental health screening tool" pilot project. In 2009, use of the screening tool began at the
Manitoba Youth Centre, and in 2010, it will be used at the Winnipeg Remand Centre. The tool is
designed to identify people who have disorders that warrant immediate attention,
intervention, or more comprehensive assessment.

There is not yet a mechanism in place such as a specialized court as found in other jurisdictions
that could divert mentally ill or mentally disabled individuals out of the criminal justice system —
an overcrowded system with limited resources and treatment options — into the community
with the necessary supports to treat their iliness or disability. In June 2009 the province’s
Disabilities Issues Office released its report “Opening Doors: Manitoba’s Commitment to
Persons with Disabilities”. A key accomplishment noted in the report was the announcement by
Manitoba Justice to create “a new court system dedicated to offenders who have mental health
issues.” In 2009, the Provincial Court also reiterated its position to the Ministers of Justice,
Health, and Healthy Living that a mental health court for those with a serious mental illness
who come into conflict with the criminal justice system should be established. While the
committee established to move the concept forward has been working toward this goal, and
the concept is obviously supported by government, funding has not been realized and the
province has no timeline for the establishment of such a court. This continues to be an
outstanding concern for our office.

In our 2007 Annual Report, we reported on our concern regarding incarcerating people living
with mental illness and the deterioration of their mental health while in custody. These inmates
required hospitalization in a psychiatric facility but they remained in correctional facilities on a
waiting list for admission. As these individuals are in custody, the only suitable hospital setting
is the secure 14-bed, short-term Forensic Services Unit at the Health Sciences Centre's
PsycHealth Centre in Winnipeg. The Selkirk Mental Health Centre maintains 18 longer-term
forensic rehabilitation beds.

“A Statistical Survey of Canadian Forensic Mental Health Inpatient Programs,” published in
Healthcare Quarterly in 2006, indicated that Manitoba ranked lowest compared to other
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Canadian jurisdictions in terms of forensic beds per unit of population. Statistics regarding
waiting times for forensic services in Manitoba are concerning. In 2008, the average waiting
time for admission to the Forensic Services Unit was 15.8 days, and individuals in 17 cases
waited 25 days or longer for forensic services while incarcerated in provincial jails. In one case,
it appeared that an individual remained incarcerated for 69 days before being admitted to the
Forensic Services Unit, and was later found to be not criminally responsible. In 2009, the
average waiting time increased to 24.2 days, and in one case, an individual waited 82 days.

In 2009, our office requested clarification from PsycHealth's Forensic Services Unit to determine
if the 14-bed unit was adequate to address the needs of the provincial inmate population in
Manitoba. We were advised by the unit's director:

In my opinion, the number of beds available for this purpose is inadequate...While more beds,
both acute short-term and long-term, would definitely be beneficial in terms of serving this
population, | wish to indicate that the problem is not related to bed space alone. The
establishment of a Mental Health Court system with adequate resources and an increase in the
availability of supervised community housing would also go a long way towards meeting the
needs of this population.

Manitoba Health advised our office that the WRHA is projecting a significant increase in funding
of specialized contracts to assist forensic clients from both the Selkirk Mental Health Centre's
and PsycHealth's forensic units in transitioning to the community. It remains unknown what
impact this might have on those in custody who wait for bed space to become available.

In 2007, we were advised that for an individual with an acute mental iliness, waiting for
treatment can lead to further impairment, delayed recovery and increased residual symptoms.
This may also increase the risk of self-harm and self-neglecting behaviour. In addition to the
significant consequences for the individual whose mental illness remains untreated while in
custody awaiting admission to a hospital, there are also safety concerns for them, for other
inmates, and for correctional staff. It remains clear that it is inappropriate for individuals with
deteriorating mental health to remain incarcerated in provincial jails, unable to access the
treatment they require in an appropriate time frame.

In 2008, we reported that Family Services' Supported Living Program did not track how many of
their clients were incarcerated in provincial correctional centres, the length of their
incarceration, or the charges for which their clients were remanded in custody. We believed
that this information would be helpful to the department in identifying any progress that is
being made to reduce the periods of incarceration for vulnerable persons living with a mental
disability. In 2009, the department began tracking this kind of information.
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In 2007, we reported that Family Services and the Winnipeg Remand Centre developed a
protocol that allows correctional staff to determine if an individual is a client of the Supported
Living Program. If a client is identified as a Supported Living client, department staff can provide
information to assist correctional staff in addressing challenging behaviours. The protocol states
that if the individual is to be in custody for an extended period, the assigned community
services worker should arrange to visit the vulnerable person on a regular basis to ensure their
well-being and to support correctional staff in dealing with the individual appropriately. In
2009, this protocol was expanded for use in all adult provincial correctional centres.

In 2008, we reported that we raised concerns with the limitations of the current “Cross-
Department Protocols for High Risk High Needs Adults” that exist between Manitoba Health,
Manitoba Family Services, and Manitoba Justice. Judge Gregoire, in the Peter Stevenson
Inquest Report, recommended the establishment of a protocol to ensure that information that
is known by one government agency providing care is shared with other departments or
agencies where it is reasonable to believe that the sharing of the information would be in the
best interests of the client or patient. This appeared to be a recommendation for a provincial
protocol for a cross-departmental approach to service coordination for all clients and patients.

In response, the departments formed a working group to review the protocols. The working
group considered whether the protocols (that provide for service coordination to those high
risk/high needs adults who have a history of violent behaviour and who are assessed as posing
a risk of serious danger to the public) could be expanded to include high risk/high needs adults
who are vulnerable and are involved with the justice system but are neither violent nor pose a
risk of serious danger to the public. The working group acknowledged the importance of
providing services to this group, but indicated that the difficulty with this approach is that there
are cases where individuals do not meet eligibility for existing programs.

While the cross-department protocols remain unchanged, the province has been or is in the
process of developing services for complex multi-needs vulnerable individuals, including:

e Spectrum Connections FASD Services;
e Homeless Strategy with an emphasis on mental health housing:
O Housing with Services
0 Portable Housing Benefit
0 Community Wellness Initiative (Winnipeg Regional health Authority and Tenant
Services and Asset Management in specific Manitoba Housing sites)
0 Anincrease in emergency shelter beds
Permanently house long-term shelter users with supports, and
0 Funding of seven outreach mentors to work with vulnerable people living in the
community. The outreach mentors will work out of the main Street Project,

@]
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Salvation Army, RaY, Spence Neighbourhood Association, CMHA Westman,
CMHA Thompson and The Pas Friendship Centre; and
e Winnipeg Co-occurring Disorders Initiative (support to Justice by the WRHA and the
Addictions Foundation of Manitoba).

Inmate Discipline Boards

Inmate Discipline Boards are established by subsection 25(1) of The Correctional Services Act
and Part 3 of the Correctional Services Regulation. The superintendent of each adult
correctional centre appoints a correctional officer who does not supervise inmates to chair the
discipline board. The chair arranges for at least two additional correctional officers to sit on the
discipline board. If an inmate is charged with a disciplinary offence, they can elect to plead not
guilty and appear before the discipline board.

Discipline boards can significantly affect inmates and their conditions of confinement.
Subsection 13(1) of the Regulation establishes penalties that the discipline board can impose,
including a reprimand or a warning, a fine not exceeding $200, payment of restitution in
respect of any property that was lost or damaged as a result of the offence, not more than 40
hours of extra duties in the facility, loss of privileges for not more than 30 days, not more than
15 days of segregation, or the forfeiture of not more than 30 days of remission.

During the investigation of two individual complaints we became concerned about the
discipline board process, including a concern about documentation to record what evidence
was considered in the decision making process. At that time, Adult Corrections was developing
policy regarding discipline boards that we believed would address the shortcomings identified
in our review.

In 2006, we were provided with an initial draft of the training package developed for all
correctional staff who would regularly be assigned discipline board duties. Corrections also
developed a disciplinary hearing information handout for inmates that would allow inmates to
better prepare for hearings, and to better understand the hearing process.

At the same time, the Honourable Justice R.P. Marceau of the Alberta Court of Queen's Bench
in the case of Currie v. Alberta (Edmonton Remand Centre) [2006 ABQB 858] noted, “there is
such a clear conflict between the duties of staff members of a d-board in Alberta’s correctional
centres to maintain discipline and staff morale and the right of the prisoner to have his charge’s
dealt with before a tribunal with sufficient degree of independence and impartiality, that both
the perception of lack of independence and bias and the fact that in a substantial number of
cases there is a reasonable apprehension of bias.” Justice Marceau went on to say, “while
training the board members in administrative law will assist in achieving procedural fairness, it
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cannot remove the inevitable bias in favour of the evidence of correctional officers. Giving
prisoners the right to counsel and the presence of counsel at the hearings will help to achieve
procedural fairness, but it will not overcome the reasonable apprehension of bias.”

In 2007, our office made inquiries with Corrections regarding their policy development, in light
of the court decision in Alberta. In 2008, Corrections committed to do the following:

e Determine the composition and size of discipline boards and clarify the manner in which
membership is selected,

e Develop formalized training for discipline board members in the areas of administrative
law and the Correctional Services Act and Regulation,

e Establish exclusion criteria for the board members to enhance the neutrality of the
board,

e Develop audio recording capabilities of all discipline board hearings and establish an
archival process for those recordings,

e Develop a database to systematically record sanctions imposed by discipline boards
according to disciplinary offences, and

e Develop a quality control process by which internal audits of the discipline board
process can occur to ensure policy and statute compliance.

In January 2009, Corrections provided our office with a finalized copy of its divisional policy
regarding inmate discipline. Our office, once again, raised concern regarding the composition of
inmate discipline boards, which had not changed. We advised the department that when
inmates observe correctional officers investigating disciplinary offences, laying disciplinary
charges, and then presenting evidence to a disciplinary board comprised of other correctional
officers, it may cause the individual to believe that decision makers will be biased. Our office
believes there are viable alternatives that will enhance the discipline board process and
promote the principles of administrative fairness.

As a result of our review of this matter, Adult Corrections committed to re-examining this
matter and expect to achieve a resolution in 2010.
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Statistical Review of the Ombudsman Division

Cases in 2009 by Act, Department and Disposition
This chart shows the disposition of 378 Ombudsman Division case files in 2009 under The Ombudsman
Act, The Public Interest Disclosure (Whistleblower Protection) Act, The Fatality Inquiries Act, and The

Child and Family Services Act.

Department or Category Case Case Dispositions
Numbers
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PROVINCIAL GOVERNMENT
Agriculture, Food & Rural Initiatives
General 2 1 3 1 - - - 1 - - 1 -
Civil Service Commission
General - 1 1 1 - - - - - - - -
Competitiveness, Training & Trade
Ombudsman's Own Initiative - OOI - 1 1 1 - - - - - - - -
Conservation
General 1 8 9 6 - - - 2 1 - - -
Ombudsman's Own Initiative - OOI 2 - 2 2 - - - - - - - -
Culture, Heritage & Tourism
General - 1 1 - - - - 1 - - - -
Executive Council
General - 1 1 1 - - - - - - - -
Family Services & Housing
General 2 1 3 1 - - - - - - -
Child & Family Services 1 12 13 9 - 2 - 1 - 2 - -
Employment & Income Assistance 2 2 4 1 - - - - - 3 - -
Housing Renewal Corporation 1 - 1 - - - - 1 - - - -
Manitoba Housing Authority - 5 5 4 - - - - - 1 - -
Social Services Advisory Board 1 - 1 - - - - 1 - - - -
Vocational Rehabilitation - 1 1 - - - - 1 - - - -
Ombudsman's Own Initiative - OOI 4 4 8 8 - - - - - - - -
Finance
General 1 1 2 1 1 - - - - - - -
Automobile Injury Compensation 1 - 1 - - - - 1 - - - -
Appeal Commission
Securities Commission - 1 1 1 - - - - - - - -
Residential Tenancies Branch - 1 1 - - 1 - - - - - -
Residential Tenancies Commission - 2 2 1 - - - 1 - - - -
Vital Statistics - 2 2 - 1 - - - - - - -
Health
General - 6 6 2 1 - - - - 2 - 1






